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Indiana Case Threatens Youth Confidentiality Rights
for Health Care

A Decision Favoring Indiana A.G. May Have National Impact

By Rebecca Gudeman

Confidentiality, a cornerstone of
adolescent health care, may be
threatened nationwide by a case
now winding its way through Indiana’s
courts.

Early this year,
Attorney General demanded access
to the complete medical records of
more than 80 minors under 14 years
who sought care at Indiana Planned
Parenthood clinics.] The Attorney
General argued that Medicaid rules
allow the state’s Medicaid Fraud
Control Unit to review the full records
on all minor patients of Medicaid pro-
viders to insure that the providers are
reporting child abuse as required by
state law. Planned Parenthood went
to court to stop the seizure of their
records, arguing that Medicaid law
does not give the Fraud Control Unit
any such investigative authority.

the Indiana

The Rights of Parents and
Adolescents

The case threatens the careful balance
that many states have maintained
between protection of adolescents’
health care confidentiality and protec-
tion of minors from child abuse.

have

Parents of adolescents

the right to make most decisions

on their behalf, including the right
to consent for medical care and
the concomitant right to receive
information about that care. But
state and federal laws do
tain exceptions to this rule. Minors
seeking services funded through
certain federal programs, such
as Title X of the Public Health
Services Act, right to
consent to their own care and
right to
the release of related medical
Similarly, every
that allow minors to

con-

have a

an absolute control

records.2 state
has laws
consent for certain care on their own
behalf, and many give minors the right
to confidentiality of those records.3

Regardless of who controls access,
federal law and many state laws require
written consent before a provider may
disclose to others any information relat-
ed to a patient’s medical treatment.4
This often includes any oral or writ-
ten information that could identify an
individual as a patient. The laws are
intended to insure that patients feel in
control and secure when seeking sensi-
tive services.

A few exceptions do allow dis-

closure without written consent.
For example, in many states, pro-
viders may share information

with other providers for treatment

purposes.? And in 49 states, health care
providers must report suspected child
abuse and neglect to the appropri-
ate state authorities, irrespective
of consent.®

However, the child abuse reporting
systems are carefully crafted to limit
unnecessary breaches of confidential-
ity. Often there are three levels of
safeguards in place. Typically, a minor’s
record is unavailable to the authorities
until a provider suspects abuse. At
that point, the provider must make a
report and share information about the
abuse with the appropriate authori-
ties. However, the authorities do not
have unfettered access to a minor’s
complete file, and providers often must
limit sharing to only information that
is relevant to the abuse investigation.
The remainder of the minor’s record
stays protected and unavailable. These
safeguards are an attempt to balance the
dual goals of protecting confidentiality
and protecting children.

Indiana Case

The Planned Parenthood
Indiana, however, could change this
balance.” The Control Unit stated that
the purpose of its request for minors’
complete records was to assess whether
Planned Parenthood providers were
meeting their statutory obligation to
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report child sexual abuse.8 In Indiana,
sexual intercourse with a minor under
14 is deemed child abuse, irrespective
of consent or the age of the minor’s
partner.9

Planned Parenthood immediate-
ly sought a preliminary injunction in
state court to block the seizure of
their records, arguing, in part, that
the Control Unit had no authority to
request files for the purpose stated.10

The state Attorney General, on
behalf of the Control Unit, respond-
ed with a novel argument. Federal
Medicaid law gives states the authori-
ty to establish Medicaid Fraud Control
Units to investigate and prosecute
“violations of all applicable State law
regarding any and all aspects of fraud
in connection with...the provision of
medical assistance” under Medicaid.1l
The Control Units must also “review
complaints alleging abuse or neglect of
patients in health care facilities receiv-
ing” Medicaid funds.12 Under state
law, Indiana’s Medicaid Fraud Control
Unit is charged with investigating: (1)
Medicaid fraud; (2) the misappropria-
tion of a Medicaid patient’s funds; (3)
the abuse or neglect of a Medicaid
patient; and (4) the abuse or neglect of
any patient in a nursing home or other
board and care facility.13 A Medicaid
provider that “fails to grant immediate
access upon reasonable request” to a
Medicaid Fraud Control Unit conduct-
ing authorized investigations may be
excluded from the Medicaid program
by the federal Department of Health
and Human Services.14

The Arguments

The Attorney General argued that
the Control Unit’s request for records
is part of an “authorized investiga-
tion” because it is inquiring about any
“neglect” of patients by their providers.
The Control Unit technically is seek-
ing records that document abuse or

neglect by third parties—something it
does not have authority to investigate.
However, the Control Unit argued that
these documents will demonstrate
whether providers are meeting their
obligations to report abuse, that a pro-
vider’s failure to report abuse or neglect
by third parties is itself neglect, and
that, therefore, the request is within
the scope of the Unit’s investigative
authority. Planned Parenthood chal-
lenged the State’s interpretation of
the Fraud Control Unit’s authority,
arguing that the intent of the federal
law is to give Fraud Control Units
authority to investigate acts by provid-
ers that cause proximate harm, such as
the failure of care facilities to provide
patients proper nutrition—and not to
investigate whether providers are com-
plying with their state duty to report
child abuse.

Whether or not the Control Unit
has authority to investigate Medicaid
providers’ compliance with child abuse
reporting rules turns on the mean-
ing of “neglect” under the federal law.
In its analysis of the issue, the court
began with the fact that the term
“patient neglect” is not defined under
the Medicaid Act or Indiana law.1® In
such cases, the court stated, “courts are
to use the plain, ordinary meaning of
... terms” to assess their scope.16 After
reviewing multiple dictionary defini-
tions of neglect, the court held that the
Indiana Fraud Control Unit “reason-
ably interprets ‘neglect’ of a patient to
include a health care provider’s failure
to report the suspected sexual abuse of
the patient when it has a duty to do so
under state law.”17

Noting that courts are to give
“great weight’ to an agency’s reason-
able interpretation of a statute the
agency is responsible for enforcing,”
the court ruled that the Fraud Control
Unit’s investigation of the possible fail-
ure of providers to report child abuse

“fits squarely within the parameters of
[its] authority.”18

The court ultimately denied
Planned Parenthood’s request for
a preliminary injunction,!® and
Planned Parenthood immediate-
ly appealed to the Indiana Court
of Appeals.

Impact on Confidentiality and
Access to Care

If the district court decision is upheld,
it will create an entirely new, alternate
screening system for child abuse—one
that applies only to Medicaid provid-
ers and recipients. The purpose of
any investigations by the Control Unit
would be to identify and possibly pros-
ecute provider failure to report abuse,
not to prosecute the underlying abuse
itself. But, by definition, the Unit
will need to prove abuse reports were
warranted in some cases in order to
demonstrate provider culpability. In
this way, the Fraud Unit investigations
will become a child abuse investigation
system.

The current child abuse report-
ing system will still exist with its
limits on unnecessary exposure of
medical information. However, the
alternate screening system will con-
tain no such safeguards. Through
the Medicaid Fraud Control Unit,
the state Attorney General will
be able to demand access to the files of
any and all minors seen by Medicaid
providers, whether or not there is rea-
son to believe the minors are victims
of abuse; and the Unit will be able to
access each minor’s complete file.

This distinction may not seem
significant, since the records on
abused minors ultimately will be
accessible to authorities either
way. But the safeguards against
unfettered access to records in
the current system are actually
critical to get teens into care in
the first place.

8 planned Parenthood of Indiana v. s. Carter
et al., No. 49D11 0503 PL 09631 slip op. at
5 (D. Ind. May 31, 2005.)

9 Ind. Code §§ 31-34-1-3, 35-42-4-3, 35-
42-4.9,
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19 The court stated that it denied Planned
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at 7.
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One of the biggest concerns about
unfettered access to records by law
enforcement is the risk that minors will
forgo care for fear of exposure. While
current abuse reporting rules may scare
some teens from seeking care, minors
currently at risk for abuse report-
ing nevertheless know that most
of their records will remain private.
This will not be the case if a secondary
screening system exists within
the state Attorney General’s office,
as the following example illuminates:
“Jane” is physically abused by a
parent. Her medical record con-
tains a notation that she is receiving
treatment for marijuana abuse.
Under the current system, Jane’s
drug wuse probably will not be
revealed to Child Protective Services
or the police when her provider reports
the physical abuse. Under a Fraud
Control Unit investigation, however,
the state would have access to all of
Jane’s medical information, including
information about her drug use. Jane
suddenly could find herself subject to
criminal prosecution.

Such a scenario is particu-
larly worrisome to minors and
providers because many teens are
involved in illegal activity that jeop-
ardizes their health, and their medical
files contain much detail about
their illegal acts. Of course,
providers do not want to encour-
age illegal activity, but if
dangerous behavior is taking place,
providers need to be able to provide care
to minimize the damage. Medicaid
rules do limit what the Medicaid
Fraud Control Unit can do
with the information it receives during
a fraud investigation, but that may
be little comfort to a teenager trying
to decide whether or not to seek care
for drug use, HIV testing, or birth
control.20

Not Just Indiana
While this case will only direct-
ly impact Indiana, every state
that receives Medicaid funds has
a Medicaid Fraud Control Unit.
Forty-nine states mandate that
medical professionals report
suspected child abuse. An interpreta-
tion of federal authority that grants
Indiana’s Fraud Control Unit the dis-
cretion to investigate providers for the
possible failure to comply with report-
ing rules will likely influence how Fraud
Control Units in other states prac-
tice. Therefore, a decision in favor of
the Indiana Attorney General
may impact the way adolescent
medicine is practiced in that state and
elsewhere. Some Indiana provid-
ers are already discussing the
option of withdrawing from the
Medicaid program as a way to protect
their patients and files.21

How individual providers
respond if the decision is upheld
will no doubt vary by state, type
of provider, and client mix, but
a reduction in the number of
available Medicaid providers in any
state will have a serious impact on
access to care. One thing is certain.
If the courts agree that attorneys
general can access the medical
records of all patients through their
state Medicaid Fraud Control
Units, the right to medical privacy
for adolescents will take on a
different meaning nationwide.

Rebecca Gudeman is a staff attorney
at NCYL, specializing in adolescent
health law.

20 42 C.F.R. § 1007.11 (mandating Fraud
Control Units to safeguard the privacy of
information and prevent its misuse:).

21 personal Conversation with Indiana
reproductive health providers (June 15,
2005).
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